Date: 


Lessor: 


Lessee: 


remises: 


Tax Lots 
aud Block: 


EAST END CONCOURSE LEASE 


PENNSYLVANIA STATION NEW YORK 


‘September 29, 1997 


NATIONAL RAILROAD PASSENGER CORPORATION 
400 North Capitol Street, N.W. 
Washington, D.C. 20001 


NEW JERSEY TRANSIT CORPORATION 
One Penn Plaza East 
Newark, New Jersey 07105 


Certain Portions of Pennsylvania Station New York 
See Exhibit A 


Part of Block 781, Part of Lots 1 and 2 


RECORD AND RETURN TO: 


007607 /01000/7538.4 


State of New Jersey 

Department of Law and Public Safety 
Division of Law 

One Penn Plaza East 

Newark, New Jersey 01705-2246 
Attn: Suzanne Silverman, Esq. 


Lease - Reel page 


“" 


TABLE OF CONTENTS 


ARTICLE I 
DEMISE: TEMPORARY OCCUPANCY OF CERTAIN SPACE; USE 

Section 1.1. NJT Premises ............................ 
Section 1.2. Temporary Space .............0200.......... 
Section 1.3. Permitted and Prohibited Uses ........00002.22..... 
Section 1.4. Hours of Operation ......................... 

ARTICLE I 

TERM: RENEWAL 

Section 2.1. Effective Date... 2.2... 
Section 2.2. Term of Lease ............0.0..20....,,..... 
Section 2.3. Early Termination... ....................... 

ARTICLE OI 

CONSIDERATION 
Section 3.1. Base Consideration ......................... 
Section 3.2. Adijustment__in and  Pavment. of Certain Base 

Consideration ..................... 
Section 3.3. Additional Payments .............2.0......... 
Section 3.4. Late Fees... 2... eee 

ARTICLE IV 

REPRESENTATIVES: SECURITY: CONTROL: NIT CONTRACTORS 

Section 4.1. Penn Station Representatives ................... 
Section 4.2. Security... 2.2... ..0.0.........0....... wae 
Section 4.3. Control of NJT Premises ..................... 
Section 4.4. NJT Contractors... 2.2... eee 

ARTICLE V 

MAINTENANCE AND REPAIR 

Section 5.1. Trash Removal ..........................., 
Section 5.2. Cleaning, Maintenance, Repair and Replacement....... . 
Section 5.3. Emergency Repairs ........................, 
Section 5.4. Self-Help ............0...0................ 


007607/01000/7538.4 


WW Ww bh 


Na 


oo ~) SIS) 


ARTICLE VI 
ALTERATIONS 

Section 6.1. Alterations Within NJT Premises.........2.,,02., 10 
Section 6.2. Alterations Required by Law 22.2.2... ll 
Section 6.3. Qwnership of Leasehold Improvements ............., 11 
Section 6.4. Amtrak Alierations .. 2.2 ..0....0.0..0......, 1] 

ARTICLE VII 

UTILITIES 
Section 7.1. Provision of Utilities... 2.2.2.0. 000 12 
Section 7.2. Payment for Utility Services .......0.00~002~2~2~2~2~ 13 
Section 7.3. Repairs, Replacements, and Modifications of Utility 
Systems 2... 2... 2... 13 

Section 7.4. Force Majeure... 2.22.22... 14 

ARTICLE VIII 

PROJECT CONSTRUCTION 

Section 8.1. Design and Construction... 2.2. .2.....0,..0.... 14 
Section 8.2. Construction Permits .....................00, 15 
Section 8.3. Completion of Construction .................007 15 
Section 8.4. Costs of Construction ....................._, 15 
Section 8.5. | Additional Project Scope... 2... 16 
Section 8.6. Utilities During Project Construction ............~., 17 
Section 8.7. Trash Removal during Project Construction .......... 17 
Section 8.8. | Securing Vacant Space... .. 17 
Section 8.9. Liability for Personal Injury or Property Damage In 


Section 9.1. 
Section 9.2. 


ARTICLE Ix 
RETAIL SPACE 


Permanently Impacted Retail Space ..... 2... 17 
Temporanily Impacted Retail Space ...... 2... 17 


ARTICLE X 
OFFICE SPACE 


Section 10.1. Permanently Impacted Office Space .........,.0... 18 
Section 10.2. Level B Temporarily Impacted Office Space .......... 18 


007607/01000/1538.4 (ii) 


Section 11.1. 
_ Section 11.2. 


Section 12.1. 
Section 12.2. 


Section 13.1. 
Section 13.2. 


Section 14.1. 
Section 14.2. 
Section 14.3. 


Section 15.1. 
Section 15.2. 
Section 15.3. 
Section 15.4. 
Section 15.5. 
Section 15.6. 


Section 16.1. 
Section 16.2. 
Section 16.3. 
Section 16.4. 


ARTICLE XI 
LEVEL A AFFECTED SPACE 


Level A Affected Space .........200........... 18 
Construction Easements on Level A ....... 0000 19 
ARTICLE XI 
DEFAULTS AND REMEDIES 
Definition..............00..000........... 19 
Remedies -... 2... 2.2 eee 19 
ARTICLE XII 
ARBITRATION 
Arbitration»... . 2... ee eel 20 
Disputes Relating to Certain Alterations ............ 21 
ARTICLE XIV 
REPRESENTATIONS AND WARRANTIES 
Representations and Warranties of Amtrak ........... 22 
Representations and Warranties of NIT ............. 22 
Covenants of NIT... 2... eee. 23 
ARTICLE XV 
QUIET ENJOYMENT: RIGHTS RESERVED: EASEMENTS: SUBORDINATION 
Covenants and Agreements of Amtrak ............. 24 
Advertising Within the NJT Premises .............. 24 
Reservation of Rights by Amtrak... ........0..... 25 
Reservation of Easements by Amtrak .............. 25 
Grant of EasementstoNJT .................... 26 
Interference by Two Penn Plaza ...........0..... 27 
ARTICLE XVI 
PROPERTY LOSS; INSURANCE; RESTORATION 
DUE TO CASUALTY LOSS: CONDEMNATION 
Property Loss and Insurance ................... 28 
Restoration Due to Casualty Loss ................, 28 
Liability... . 2... ee eee ee 29 
NJT Liability and Other Insurance .........2.0..... 30 
Condemnation ....................0....... 30 


Section 16.5. 


007607 /01000/7538.4 


ARTICLE XVII 


_ ASSIGNMENT, SUBLETTING AND MORTGAGING 


Section 17.1. 
Section 17.2. 


Section 18.1. 


Section 19.1. 
Section 19.2. 
Section 19.3. 
Section 19.4. 


Section 20.1. 
Section 20.2. 
— Section 20.3. 
aT Section 20.4. 
_ Section 20.5. 
Section 20.6. 
Section 20.7. 
Section 20.8. 
Section 20.9. 

Section 20.10. 

Section 20.11. 

Section 20.12, 


00750710 1000/7533.4 


NJT Restrictions... 2... ..02.0.....0.0...... 
Amtrak Rights... 2... ..00..0.......--0... 


ARTICLE XVIII 
SURRENDER 


Surrender of NJT Premises .................. 


ARTICLE XIX 
EXISTING AND OTHER AGREEMENTS 


Lease Subject to Other Agreements ............. 
Lease Supplemental to Amtrak and NJT Rights ...... 
Limitation on NJT Rights and Amtrak Obligations .... 
Relationship to Other Agreements: Amendments ..... 


ARTICLE XX 
MISCELLANEOUS PROVISIONS 


Successors and Assigns .......2....02000.... 
Notices ........... 0000 ce eee ee eee eee. 


No Partnership. ................00-000-.. 
Limitations on Rights of Others ............... 
Captions ................ 00000. e eee eee 


Counterparts ........0....0.0..0020-2004. 
Severability of Provisions ................... 


Waiver 2.2... eee ee ee eee 


(iv) 


31 


Exhibit 1 


Exhibit 1A 


Exhibit 1B 


Exhibit 2 
Exhibit 3 
Exhibit 4 
Exhibit 4A 


Exhibit 5 


Exhibit 6 


Exhibit 7 


Exhibit 8 


Exhibit 9 


Exhibit 10 


Exhibit 11 


007607/01000;7538.4 


81.1 


§8.5(a) 


§1.2(a) 


§8.1 
§1.2(b) 
§10.2 
§10.2 


8§11.1, 11.2 


§11.1 
§15.5(d) 
85.1 
§16.4 
§3.2(a) 


§3.2(b) 


LIsT OF EXHIBITS 
Metes and Bounds Description and Survey of NIT 
Premises 
Location of Elevator 
Level B Space Plan Showing Replacement Retail Space 
(Area 1A) and Temporarily Impacted Retail Space (Area 
1B) 
Project Implementation Provisions 
Track 4 and 5 Space 
Level B Work Scope 


NJT Level B Construction Easements 


Level A Affected Space, Construction Easement, Staging 
Plan 


Plan for Reconfiguration of Level A Impacted Space 
Visual Line of Sight Easement 

Environmental Indemnity 

Insurance Requirements 

Payments for Replacement Retail Space 


Payments for Temporarily Impacted Retail Space 


(v) 


EAST END CONCOURSE LEASE 


THIS LEASE, made as of this 29th day of September, 1997, by and between the 
National Railroad Passenger Corporation, a District of Columbia corporation whose 
principal place of business is situated at 400 North Capitol Street, N.W.., Washington, D.C. 
20001 ("Amtrak"), and New Jersey Transit Corporation, a public instrumentality of the 
State of New Jersey, whose principal place of business is situated at One Penn Plaza East, 
Newark, New Jersey 07105 (collectively "NJ TRANSIT" or "NJT "). 


WITNESSETH: 


WHEREAS, Amtrak is the owner and operator of the Tailroad passenger station 
located in the County, City, and State of New York known as Pennsylvania Station ("Penn 
Station"), being a part of that certain property conveyed by Consolidated Rai] Corporation 
to Amtrak by deed dated as of April 1, 1976, recorded October 20, 1978 in Reel 457 page 
780 and re-recorded on April 29, 1986 in Reel 1056 page 655; and 


WHEREAS, NJ TRANSIT, pursuant to the New Jersey Public Transportation Act 
of 1979, as amended, is authorized to operate rail passenger service carrying passengers in 
New Jersey or between points in New Jersey and points in other states: and 


WHEREAS, the Parties cooperatively provide passenger rail service through the 
State of New Jersey to and from New York City, New York; and 


WHEREAS, NJ TRANSIT and its predecessor, the New Jersey Department of 
Transportation Commuter Operating Agency, provide service to Penn Station in New York 
City; and 


WHEREAS, NJ TRANSIT and Amtrak entered into the Northeast Corridor Related 
New Initiatives Capital Project Agreement effective as of February 1, 1993 (the "New 
Initiatives Agreement") and the Northeast Corridor Services Agreement dated July 1, 1993: 
and 


WHEREAS, NJ TRANSIT has further developed certain projects under the New 
Initiatives Agreement, which projects have been incorporated in the strategic business plan 
and regional transportation improvement program of the State of New Jersey, including a 
plan to create a new East End Concourse within Penn Station (the "Project”): and 


WHEREAS, the Project is an essential building block under the New Initiatives 
Agreement which will increase the rail passenger handling capacity of Penn Station to the 
benefit of both Parties, and is in furtherance of the Northeast Corridor Improvement 
Program pursuant to 49 USCA §24902: and 
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WHEREAS, NJ TRANSIT and Amtrak entered into a Memorandum of Agreement 
dated August 28, 1997 (the "Memorandum Agreement”) which is the basis for the 
implementation of the Project as contemplated by the New Initiatives Agreement, and for 
the leasing of specified space within Penn Station to NJ TRANSIT; and 


WHEREAS, this Lease shall supersede and replace in its entirety the Memorandum 
Agreement; 


NOW, THEREFORE, in consideration of the foregoing, of the mutual promises, 
covenants, and agreements of the Parties herein contained, and of other good and valuable 
consideration, the receipt and sufficiency of which are hereby acknowledged, Amtrak and 
NJ TRANSIT hereby mutually agree as follows: 


ARTICLE I 
DEMISE, TEMPORARY OCCUPANCY OF CERTAIN SPACE: USE 


Section 1.1. | NJT Premises. For and during the term hereinafter specified, 
Amtrak hereby leases and demises to NJT, and NJT hereby rents and hires from Amtrak, 
a volume of space located on two levels of Penn Station, Levels A and B (such volume of 
space constituting a portion of Block 781, a portion of Lots 1 and 2 on the Tax Map of the 
City of New York, County of New York), which volume of space is hereinafter referred 
to as the "NJT Premises." The NJT Premises is described in the metes and bounds 
description and survey attached as Exhibit 1. The NJT Premises is defined generally as the 
volume of space within Penn Station bound by the underside of Two Penn Plaza, the 
iandings of the new stairs, the stairs, columns, and footings constructed as part of the 
Project, escalators and elevators on platforms 1 - 6, the western and eastern walls of the 
Concourse at Level B, the Hilton and Seventh Avenue Corridors to the north, the baggage 
corridor to the south, and including the new stairs and escalators up to the street level (to 
the extent same is Amtrak property). The space extends to the bottom of the stairwells and 
elevator shafts but does not include any land, facilities, appurtenances or platforms at track 
levels. All areas identified as Amtrak space or Replacement Retail Space as defined in 
Section 1.2 are excluded. The demise of all of the foregoing is only to the extent currently 
owned or leased by Amtrak and subject to the state of title that exists with respect to the 
NJT Premises as of the Effective Date, as defined in Section 2.1, including title defects such 
as easements, liens, encumbrances, leases, tenancies and rights of possession, including the 
rights of the owner of the building known as Two Penn Plaza. NJT shall also have the right 
to use the bottom of the slab of Level B above the NIT Premises in order to affix 
appurtenances or suspend false ceilings within the NJT Premises, provided, however, that 
such right shall not be exercised in a manner that interferes with Amtrak’s pipes, ducts, 
conduits or other utility equipment located beneath such slab at the time that NJT exercises 
such right, or with Amtrak’s right under Section 15.3(b) of this Lease to maintain, repair, 
renew or replace such facilities. For purposes of this Lease, "Penn Station” shall mean the 
railroad passenger terminal and related facilities, located generally at and below street level 
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and extending generally from the north side of West 33rd Street on the north to the south 
side of West 31st Street on the south and from the east side of Seventh Avenue on the east 
to the east side of 9th Avenue on the west. All portions of Penn Station (including the 
stairways, elevators, escalators, platforms and tracks and portions of Penn Station leased to 
Long Island Company ("LIRR")) other than the NJT Premises shall be referred to as the 
"Amtrak Premises." 


Section 1.2. Temporary Space. 


(a) | The NIT Premises shall also be deemed to include, on a temporary 
basis commencing on the Effective Date, any space constituting Temporarily Impacted 
Retail Space (indicated as Area 1B on Exhibit 1B) and Replacement Retail Space (indicated 
as Area 1A on the Exhibit 1B). The inclusion of the Temporarily Impacted Retail Space 
shall continue from the Effective Date until Substantial Completion, as defined in Section 
3.2(a), of the elevator in Area 1 (as indicated in Exhibit 1B). The inclusion of the 
Replacement Retail Space shall continue from the Effective Date until Substantial 
Completion of construction of the Replacement Retail Space. NIT shall give Amtrak at 
least six month’s advance notice of the date the Temporarily Impacted Retail Space will be 
returned to Amtrak. 


(b) NST shall have the exclusive right (subject to Amtrak rights specified 
in Sections 5.3, 5.4, 6.4 and 15.3) at no cost to temporarily occupy certain vacated track 
level space between tracks four and five (as indicated on Exhibit 3) for Project staging 
purposes for so long during the period of construction as is necessary for Project 
construction purposes. At such time as the space is no longer necessary for such purpose, 
the space will be returned to Amtrak in a condition which is at least equal to the condition 
such space was in at the time such space was taken by NJT. Notwithstanding the above, 
that portion of the space required for the extension of track four will be returned to Amtrak 
upon reasonable notice when determined by Amtrak to be necessary for the implementation 
of that project. 


Section 1.3. | Permitted and Prohibited Uses 


(a) NJT’s use of the NJT Premises shall be limited to only those 
activities related to and reasonably necessary for the provision of rail passenger 
transportation services. 


(b) NJT’s use of the NJT Premises shall exclude any business or 
commercial use including, but not limited to, retail, advertising, telephones or other income 
producing activities. NJT shall not be permitted to operate or profit from any commercial, 
retail or business uses (other than rail transportation) in the space. 


Section 1.4. Hours of Operation - The hours of operation for the NJT Premises 
shall cover NJT train operating hours based on operating schedules in effect at any given 


ue 
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time provided, however, that such hours are not diminished from the period 5 a.m. to 12 
midnight on weekdays and 5 a.m. to 1] p.m. On weekends and holidays. NJT shall have 
the right to close the NJT Premises to passengers during non-operating hours for cleaning, 
Maintenance, security purposes or any other appropriate purpose. Egress points at the 
platform level will not be barricaded or locked to prevent passengers from safely exiting to 
the NJT Premises, and from the NJT Premises to the balance of Penn Station. Amtrak 
security forces shall have access to the NJT Premises at all times. During the period of 
closure, Amtrak’s tenants in the Replacement Retail Space shall have reasonable access to 
the NJT Premises (for deliveries and maintenance) to the same extent as Amtrak’s tenants 
in the rest of Penn Station. In addition, during special events or periods of heavy pedestrian 
activity within Penn Station, the NJT Premises will remain open upon Amtrak’s reasonable 
request. 


ARTICLE II 
TERM; RENEWAL 


Section 2.1. Effective Date. This Lease shall take effect upon payment by NJT 
of the base consideration under Section 3.1(a) and (b) and the payments required under 
Section 3.2(a) and (b). The date of that payment is referred to herein as the "Effective 
Date." 


Section 2.2. Term of Lease. The term of this Lease shall commence on the 
Effective Date, as defined in the preceding section, and shall terminate at midnight on that 
date which is ninety-nine (99) years after the Effective Date, unless sooner terminated 
pursuant to the provisions hereof (the "Term"). 


Section 2.3. Early Termination. This Lease shall terminate automatically, if after 
completion of Project construction, NJT or any permitted successor, transferee, or assignee 
ceases tO use On a continuous basis for a period in excess of six months (or such longer 
period as may be necessitated by force majeure) the NIT Premises for [rail passenger] 
tcansportation purposes. ; 


ARTICLE II 
CONSIDERATION 


Section 3.1. | Base Consideration. NJT hereby agrees to pay to Am 
NIT Premises base consideration of (2) aaa aailialin 
ee for the Permanently Impacted Retail Space as described j 


Section 9.1, payable on the Effective Date; (b) 
for the Permanently Impacted Office Space as described in Sectj 


10.1, payable on the 


subject to upward adjustment, as 
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described in and payable in accordance with Section 3.2(a for the Repla } 
(indicated as Area 1A on Exhibit 1B): a 
Subject to upward adjustment, as 


Gescribed in and payable in accordance with Section 3.2(b) for the Temporarily Impacted 
Retail Space (indicated as Area 1B on Exhibit 1B). Amtrak and NJT hereby agree that if 
for any reason NJT surrenders the NJT Premises prior to the end of the Term, it shall have 
no right to a refund of paid base consideration. Notwithstanding the allocation of base 
consideration to specific spaces in the previous sentence, a default in payment of any base 
consideration and additional payments, as defined in Section 3.3, under this Lease shall 
entitle Amtrak to exercise all rights and remedies with respect to the entire NJT Premises. 


Section 3.2. Adjustment in and Payment of Certain Base Consideration. 


(a) For Replacement Retail Space. The amount of payment for the 
Replacement Retail Space shall be increased by Hz commencing with the payment for 
the quarter 7/1/98 - 9/30/98 and annually thereafter commencing with the payment for the 
quarter July 1 - September 30 as set forth in Exhibit 10. The payments shall commence on 
the Effective Date and terminate on the date which is six months after the date of Substantial 
Completion, as defined below, of the reconstruction of the Replacement Retail Space, unless 
Amtrak has elected to accept the delivery of the Replacement Retail Space prior to such date 
(in which case the payments shall terminate on the date Amtrak accepts the Replacement 
Retail Space). NIT may elect to notify Amtrak of the anticipated date of Substantial 
Completion on a date which is three months’ prior to the anticipated date of Substantial 
Completion, and if NJT so elects, the payments to Amtrak shall cease on the date which is 
six months after the giving of such notice (the "Sixth Month Date”) provided, however, if 
the reconstruction of the Replacement Retail Space is not Substantially Completed as of the 
Sixth Month Date, NJT shall continue to pay Amtrak the sum of the higher of (i) 


subject to the increase referenced above in this Section 3.2(a), or (ii) the rent which Amtrak 
would have collected under executed Jeases or binding letters of intent, until the date of 
Substantial Completion, and any commercially reasonable penalties included in such leases 
or letters of intent and incurred by Amtrak as a consequence of inability to deliver space 
anticipated to be available based upon NJT’s Sixth Month Date notice. For purposes of 
Articles I and I, Substantial Completion shall mean that date that: (i) NJT’s work letter 
obligations as described in Section 8.5(b) have been completed; and (ii) substantially all of 
the NJT Premises has been opened for passenger use. On the Effective Date, NJT shall pay 
to Amtrak a payment covering the period commencing on the Effective Date and ending on 
the last day of the next succeeding quarter (for example, if the Effective Date is 9/7/97, the 
first payment would be for the period 9/7/97-12/31/97). Thereafter, all payments to Amtrak 
are to be paid in advance on a quarterly basis commencing on the first day of the next 
quarter (for example, if the Effective Date is 9/7/97, each quarter would commence on the 
first day of January, April, July and October) and shall be equitably adjusted for partial 
periods. 
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(b) | For Temporarily Impacted Retail Space. The amount of payment 
for Temporarily Impacted Retail Space shall be increased by I % commencing with the 
payment for the quarter 7/1/98 - 9/30/98 and annually thereafter commencing with the 
payment for the quarter July 1 - September 30 as set forth in Exhibit 11. Payments to 
Amtrak shall be made each quarter commencing on the Effective Date, and terminate on the 
date which is six months after the date of Substantial Completion, as defined in Section 
3.2(a), of the reconstruction of the Temporarily Impacted Retail Space, unless Amtrak has 
elected to accept delivery of the Temporarily Impacted Retail Space prior to such date (in 
which case the payments shall terminate on the date Amtrak accepts the Temporarily 
Impacted Retail Space. On the Effective Date, NJT shall pay to Amtrak a payment covering 
the period commencing on the Effective Date and ending on the last day of the next 
succeeding quarter (for example, if the Effective Date is 9/7/97, the first payment would 
be for the period 9/7/97-12/31/97). Thereafter, all payments to Amtrak are to be paid in 
advance on a quarterly basis commencing on the first day of the next quarter (for example, 
if the Effective Date is 9/7/97, each quarter would commence on the first day of January, 
Apmil, July and October) and shall be equitably adjusted for partial periods and for periods 
in which escalation indices are unavailable at the time of payment. 


Section 3.3. Additional Pavments. 


(a) | NJT shall pay for all utility costs consumed in the NJT Premises in 
accordance with Section 7.2. 


(b) Upon receipt by NJT of a certificate, receipt or bill of the 
appropnate official authorized to make same, NJT shall pay its proportionate share 
(reflecting the percentage of space that the NJT Premises bears to the entirety of Penn 
Station) of any applicable real estate taxes, City and State taxes and any other governmental 
charges or assessments which are levied on Amtrak as a consequence of (i) Amtrak’s 
ownership, use, or occupancy of Penn Station or (ii) NJT’s use or occupancy of the NJT 
Premises, in either case, including, but not limited to, charges imposed as a result of future 
laws. NJT, at its expense, shall have the right to contest with any taxing authority the 
amount or validity of any tax, charge, or assessment imposed by this section. NIT shall be 
obligated to make payments (subject to refund) during the period of any such protest to the 
extent Amtrak is required to make payment. Amtrak represents to NJT that it is currently 
exempt from any such charges and NJT represents to Amtrak that it is currently exempt 
from any such charges. In the event of contest with any taxing authority, the parties agree 
to cooperate with each other with the objective of reducing or eliminating any tax 
assessment. If so required, Amtrak shall join in such proceedings or permit the same to be 
brought in its name, but at no cost or expense to Amtrak. NIT shall be entitled to any 
refund of any tax or other charges, and penalties or interest thereon, received by Amtrak 
but which have been initially paid by NJT, or which have been paid by Amtrak but 
previously reimbursed by NIT. 
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(c) Except for any payments required on the Effective Date, all costs 
and charges required to be paid by NJT under this Lease, including but not limited to the 
security costs described in Section 4.3 and the relocation expenses described in and payable 
in accordance with Section 10.1 for the Permanently Impacted Office Space, shall be due 
and payable within 60 days after receipt of an invoice and the appropriate documentation 
required by this Lease from Amtrak evidencing such expenditure. 


Section 3.4. Late Fees. If NJT fails to make any required payment to Amtrak 
on the due date, the payment shall bear interest from the due date, at a rate equal to the 
prime rate charged by Citibank, N.A., as in effect on the date payment was due, subject to 
right to protest, audit and recoupment, provided protest is made with timely payments and 
audit is performed within eighteen (18) months of protest. 


ARTICLE IV 


REPRESENTATIVES: SECURITY: CONTROL: NIT CONTRACTORS 
EE NEE NE RAC TORS 


Section 4.1. Penn Station Representatives. Amtrak and NJT shall each appoint 
a representative ("the Penn Station Representatives"), who shall, from time to time, confer 
on and resolve matters involving the use of the NJT Premises that require the cooperative 
efforts of the parties, including the allocation of the costs of trash removal from the loading 
dock area, and controlling access to the service corridor and loading dock areas for trash 
removal purposes. 


Section 4.2. Security. NIT shall provide, at its sole expense, security services 
im the NJT Premises. Amtrak and NJT shall make every reasonable effort, including 
formulation of a plan of coordination, to permit (1) entry by each party’s respective security 
forces through areas of Penn Station controlled by the other as required to effectuate their 
respective security obligations and to maximize the safety of persons using Penn Station; and 
(2) effective cooperation between the respective security forces in the event of disturbances 
within Penn Station or other events requiring mutual assistance. Notwithstanding the 
foregoing, for so long as Amtrak provides security services in other portions of Penn 
Station, Amtrak shall at the request of NJT (which shall be given at least one year prior to 
such requirement) provide security services in the NIT Premises and NJT shall pay to 
Ammrak as Additional Rent, Amtrak’s costs in providing such security services including all 
overhead allocations. Such security services shall be provided pursuant to a separate 
agreerment which shall set forth the parties’ respective responsibilities and obligations with 
appropriate indemnification provisions. 


Section 4.3. | Control of NJT Premises. 


(a) NST shall have exclusive control over the NIT Premises provided, 
however, that (i) Amtrak, its passengers, employees, and contractors (to the extent necessary 
to exercise Amtrak’s rights under Section 15.3) shall have a non-exclusive easement to pass 
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in, On, Over, through and across all areas within the NJT Premises that are open to the 
public; (ii) Amtrak passengers shall have the same nghts of access as NJT passengers; (iii) 
NJT shall not be permitted to close off any areas open to the public other than during the 
hours referred to in Section 1.4 without Amtrak’s prior written consent, except in the case 
of emergency, in which event Amtrak shall be notified as Soon as possible and the duration 
of any such closing shall be subject to Amtrak’s consent; and (iv) Amtrak’s tenants and 
security forces shall have the rights of access to the extent provided in Section 1.4. 


(b) Penn Station practices and procedures relating to the dissemination 
of passenger information or the boarding of trains shall be controlled by Amtrak and shall 
not be deemed modified by this Lease; any potential change in Amtrak’s control over these 
procedures will be the subject of separate agreements. 


Section 4.4. | NJT Contractors. Upon completion of Project construction and 
opening of the NJT Premises to the public, NJT shall obtain Amtrak’s consent prior to 
engaging any independent third party contractors to perform any of NJT’s obligations under 
this Lease. Amtrak agrees not to unreasonably withhold its consent provided, however, that 
any of the following conditions, inter alia, shall be deemed to constitute reasonable grounds 
for the withholding of consent: such contractor (i) has previously performed services for 
Amtrak and/or in Penn Station and Amtrak has found such contractor’s performance to be 
unsatisfactory or such contractor is not properly licensed ‘or certified; and/or (ii) does not 
Carry insurance which is acceptable to Amtrak. Notwithstanding the foregoing, if Amtrak 
fails to respond to a request for consent within thirty (30) days after Amtrak’s receipt of a 
written request for such consent, Amtrak’s consent shall be deemed given. Amtrak shall 
retain the right to require NJT, at any time, to discontinue the engagement of any outside 
contractor who is later deemed to violate any of the aforementioned conditions. 
Notwithstanding the foregoing, NJT’s obligations under this Section 4.4 and Amtrak’s 
consent rights and right to require NJT to discontinue the engagement of outside contractors 
under this Section 4.4 shall only be exercised in a manner consistent with public bidding 
laws applicable to NJT. 


ARTICLE V 
MAINTENANCE AND REPAIR 


Section 5.1. Trash Removal. Prior to completion of the Project, trash removal 
shall be subject to Section 8.7. After completion of the Project, each party, at its own 
expense, shall be responsible for the removal of trash from its premises, including without 
limitation all trash produced by its contractors, lessees, sublessees, and licensees, to the 
loading dock area of Penn Station. For this purpose, both the time and manner of the 
parties’ access to and usage of the service corridor and loading dock area and the terms and 
provisions of any contract for the removal of trash shall follow procedures adopted by 
Amtrak under which access to and usage of said areas shall be shared by Amtrak, NJT and 
LIRR. After completion of the Project, the parties shall pay their proportionate share of 
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costs and expenses incurred by Amtrak in connection with the removal of trash from the 
loading dock area based on their respective shares of the total volume of all trash removed, 
except NJT shall pay an additional 10% administrative fee. NJT’s proportionate share is 
hereby defined to include the volume of trash removed from the NJT Premises (but shall 
not include trash removed by NJT from its trains and other parts of Penn Station) in relation 
to all trash removed by Amtrak for itself and on behalf of third parties and by Amtrak’s 
contractors from Penn Station using the loading dock area. The parties agree that, from 
time to time at the request of either party, they shall promptly undertake or commission a 
joint study of trash removal in order to determine an equitable sharing of the costs of trash 
removal. The parties hereby agree that until recalculated in accordance with such study, 
after completion of the Project and opening of the NJT Premises to the public, each party’s 
proportionate share of the cost of trash removal shall be equitably determined. NIT shall 
also pay NJT’s proportionate share, as defined above, of the cost of any capital 
improvements, maintenance or repair made to the service corridor and loading dock areas, 
and the cost of purchasing, leasing, maintaining and repairing any waste handling and 
compacting machinery and equipment used in connection with trash removal from Penn 
Station. Disputes with respect to procedures for trash removal or allocation of the costs of 
trash removal shall be subject to arbitration under Section 13.1 below if they cannot be 
resolved by the parties. NJT shall indemnify, defend and hold harmless Amtrak for any 
liability under any Federal, state or local environmental law relating to the disposal of 
hazardous or otherwise regulated waste pursuant to the environmental indemnity attached 
as Exhibit 8. 


Section 5.2. Cleaning, Maintenance. Repair and Replacement. 


(a) NIT shail, at its sole expense, have the responsibility for cleaning, 
taintenance, repair, and replacement of all ceilings, walls, partitions, floors, windows, and 
doors within the NJT Premises (except within the Replacement Retail Space), and those 
stairways, elevators and escalators which are constructed as part of the Project. Amtrak 
shall, at its sole expense, have the responsibility for cleaning, maintenance, repair, and 
replacement of all ceilings, walls, partitions, floors, windows, and doors in the Replacement 
Seiail Space within the NJT Premises. os 


(b) NOT shall, at its sole expense, be responsible for the maintenance 
and repair of structural elements within the NJT Premises, other than (i) those structural 
elements which are the responsibility of the owners of Two Penn Plaza and (11) those 
structural elements within the NJT Premises which are not disturbed, or affected by 
construction, use, or operation of the NJT Premises, which shall be the responsibility of 
Amtrak. In the event of dispute between NJT and the owners of Two Penn Plaza with 
respect to the maintenance of structural elements, Amtrak will reasonably cooperate with 
NJT and assign such of its rights to NJT as may be necessary to effect compliance by the 
owners of Two Penn Plaza with its maintenance obligations. 
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(c) All maintenance and repair work shall comply with the substantive 
requirements of New York City building and other codes as if they were applicable to Penn 
Station. To the extent permitted by any exemption available to Amtrak or NJT, NJT shall 
have no obligation to comply with any filing requirements or to obtain permits, certificates 
of occupancy or other approvals from governmental agencies, provided NJT shall be solely 
and fully responsible for and indemnify and hold Amtrak harmless from any costs and 
liabilities arising out of its failure to obtain such approvals. 


(d) NIT shall use its best efforts to provide a level of cleanliness, 
security, lighting, repair and maintenance equal to or better than the then current Standards 
being employed in Penn Station by Amtrak, which standards will be provided to NJT upon 
execution of this Lease and thereafter as they are modified or amended from time to time. 


Section 5.3. Emergency Repairs. In the event of an immediate threat to the 
safety of persons using Penn Station and, if practicable in the circumstances, after notice 
to NJT, Amtrak shall have the right, but not the obligation, to make such emergency repairs 
as are reasonably necessary to any portion of the NJT Premises Or to any Structure or 
system therein in order to eliminate or ameliorate such threat. If the obligation to make 
such repairs would ordinarily have been borne by NJT under the terms of this Lease, NJT 
Shall reimburse Amtrak for all expenses reasonably incurred in responding to such 
emergency. 


Section 5.4. | Self-Help. Amtrak shall have the right (but not the obligation) to 
effect NJT’s compliance with the requirements of applicable law or this Lease (including, 
but not limited to, making any necessary safety or emergency related repairs) at NJT’s 
expense if NJT fails to act after expiration of notice and cure periods as provided in Section 
12.2 of this Lease. 


ARTICLE VI 
ALTERATIONS 


Section 6.1. Alterations Within NJT Premises. 


(a) After Project completion, NJT shall not be permitted to make 
alterations to the NJT Premises without providing Amtrak with thirty days’ written notice, 
unless an emergency condition necessitates immediate repair. NJT shall inform Amtrak of 
any proposed alterations as early in the planning process as feasible and the parties shall 
Joinuy participate in the development of plans in appropriate cases. Notice of any alteration 
shall be given in writing, setting forth the details of the proposed action. If any such 
proposal involves structural changes to Penn Station, building wide systems, possible 
interference with train operations, the regular movement of passengers or employees, or the 
provision of passenger services, or possibly affects Amtrak’s retail Space within or adjacent 
to the NJT Premises, then six (6) months’ prior notice shall be given to Amtrak and such 
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alteration shall be subject to Amtrak’s prior written approval. NIT shall indemnify, defend 
and hold Amtrak harmless from all liability, claim, cost or expense including but not limited 
to, attomeys’ fees, resulting from personal injury, property damage, rent loss, or tenant 
claims occurring as a direct or indirect result of such alteration, whether or not approved 
by Amtrak. 


(b) Any third parties permitted by NJT on NJT Premises to perform 
alterations, construction work or services shall be subject to any reasonable requirements 
of Amtrak including, but not limited to, adherence to Amtrak safety requirements, providing 
lien waivers, maintaining required licenses and insurance coverages in form and substance 
equivalent to the insurance required of Amtrak contractors for similar work. 


(c) Inthe event of an immediate threat to the safety of persons using the 
NJT Premises and, after notice to Amtrak (if practicable), NJT shall have the right (but not 
the obligation) to make necessary emergency repairs to Amtrak facilities located within the 
NJT Premises, and if the obligation to make such repairs would ordinarily have been the 
responsibility of Amtrak, Amtrak shall reimburse NJ Transit for all reasonable expenses 
incurred in responding to the emergency. 


Section 6.2. Alterations Required by Law. All changes in or additions to the 
NJT Premises which are required by law, rule or regulation, or by the lawful order of any 
governmental agency that are or would be applicable to the NJT Premises but for any 
exemption available to Amtrak or NJT, shall be made by NJT. To the extent permitted by 
any exemption available to Amtrak or NJT, NJT shall have no obligation to comply with 
any filing requirements or to obtain permits, certificates of occupancy or other approvals 
from governmental agencies, provided NJT shall be solely and fully responsible for and 
indemnify and hold Amtrak harmless from any costs and liabilities arising out of its failure 
to obtain such approvals. 


Section 6.3. Ownership _of Leasehold Improvements. All Project leasehold 


improvements and materials incorporated in the NJT Premises shall remain NJT’s property 
throughout the Term, provided, however, that upon the Lease expiration date, such 
leasehold improvements shall become Amtrak’s property. However, Amtrak shall have the 
right to require NJT to remove its equipment or other removable fixtures from the NJT 
Premises at the end of the Term. 


Section 6.4. Amtrak Alterations. 


(a) Amtrak shall have the right to make, cause or permit to be made 
physical alterations or repairs to its own facilities in the NJT Premises, provided however, 


(i) such alterations do not result in a physical intrusion (except 


into common pipe and duct galleries and any existing Amtrak structural elements 
which remain Amtrak’s responsibility) into the NJT Premises, 
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cary 


(ii) such alterations and the work connected therewith do not 
adversely affect the structural integrity of the NJT Premises or Penn Station, and 


(iii) such alterations do not materially interfere with the use of the 
NJT Premises for passenger operations except in an emergency or, with NJT’s 
consent not to be unreasonably withheld, on a temporary basis during the 
pexformance of the alteration. 


(b) Any NJT costs associated with Amtrak alterations shall be borne by 
Amtrak, unless such cost results from NJT’s construction or NJT’s failure to provide 
reasonable access to the Amtrak facilities requiring alteration or repair. Amtrak shall 
include NST in the planning process for any such alterations, and shall provide, to the extent 
practicable, six months notice of its intention to perform structural work in or affecting the 
NIT Premises. Any Amtrak approval of the Project design or construction shall not be 
deemed as constituting an Amtrak waiver of its right to reasonable access for Tepair or an 
acknowledgement that such design or construction provides reasonable access. 


ARTICLE VII 
UTILITIES 


Section 7.1. Provision of Utilities. At all times during the Term Amtrak shall 
supply the NJT Premises with, and sell to NJT, to the extent available as of the date of the 
Memorandum of Agreement, August 28, 1997 and as reasonably required, natural gas or 
other fuel, steam, electrical power, domestic hot and cold water and condenser water. 
Amnirak shall also provide as and when reasonably requested by NIT, to the extent Capacity 
is available when requested, chilled water for air conditioning. Amtrak shall also provide, 
io the extent available as of the date of the Memorandum Agreement, August 28, 1997, and 
as reasonably required, operational systems for the delivery of such utilities, including utility 
hook-ups and access to fresh air venting, as well as plumbing, drainage, and sewage systems 
(mcluding pumps and ejectors), fire alarm systems, fire lines, sewage lines, sprinkler 
systems, and any other utility systems providing services to Penn Station. NJT shall pay 
Amtrak for all such utilities and utility related services under Sections 7.2 and 7.3. In the 
event that, at some future date, Amtrak ceases to provide intercity rail passenger service 
through Penn Station, or if for any other reason it ceases to provide utility services to the 
Amtrak Premises, Amtrak shall continue to provide such services to the NJT Premises at 
no less than the level of service that existed prior to such cessation. Subject to Section 
7.3(d), Amtrak shall repair and maintain the utility systems referred to in this Section 7.] 
to the extent necessary to enable Amtrak to provide the level of utility service required by 
this Section. Amtrak agrees to cooperate with NJT in order to acquire additional utility 
services from sources providing such utilities to Penn Station, provided Amtrak shall not 
be required to incur any costs and expenses in connection therewith. 
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Section 7.2. Pavment for Utilitv Services. 


(a) NJT shall submeter all utilities (including electricity, sewer, waler, 
condenser water and chilled water and steam). NST shall be solely responsible for, and 
shall pay to Amtrak, all direct costs attributable to the use or consumption within the NJT 
Premises (including a pro rata share of the utility connection and capacity reservation 
charges payable to third parties), or within utility equipment areas occupied by NJT outside 
the NJT Premises, of the utilities referred to in Section 7.1 above, or any other agreed upon 
utilities that are furnished by or through Amtrak. 


(b) Prior to the installation of submeters, the direct costs of utilities shall 
be shared by the parties. Each party’s proportionate share shall be equitably determined 
based upon the actual space served by the particular utility. 


(c) Amtrak shall provide monthly invoices to NJT, setting forth NJT’s 
Share of utility charges in respect of the NJT Premises. Each invoice shall also set forth 
NJT’s proportionate share of the costs of repairs, replacements, and modifications to utility 
systems, as determined pursuant to Section 7.3 below. NIT shall pay the amount invoiced 
within 60 days after receipt of such invoice as Additional Rent, subject to rights to protest, 
audit, and recoupment, provided protest is made with timely payment and audit is performed 
within 18 months from the date of protest. 


Section 7.3. Repairs. Replacements, and Modifications of Utility Svstems. 


(a) Ordinary Maintenance and Repair. NIT shall share in the cost of 


such ordinary maintenance and repairs of the utility systems referred to in Section 7.1 above 
aS are necessary to assure continuation of the level of service required by that Section. 
NJT’s share of the cost of such maintenance and repairs of utility systems shall be the same 
percentage as its share of the direct costs in respect of the use or consumption of the utility 
provided by the system to which the repair is made, as determined by NJT’s proportionate 
Share if not submetered, or NJT’s proportionate share of total utility changes for a particular 
utility for Penn Station, if submetered. NJT’s share of the cost of such maintenance and 
repairs of building systems that do not Supply a consumable utility on a regular basis (such 
as the fire alarm system) shall equal the percentage obtained by dividing the square footage 
of the NJT Premises serviced by such system by the total Square footage in Penn Station 
serviced by such system. Amtrak shall provide to NJT monthly invoices of the charges 
provided for in this Section 7.3(a), which shall be issued concurrently with utility billings. 


(b) Replacements and Modifications. NJT shall share in the Capital costs 


of such replacements and modifications to the systems referred to in Section 7.1 above as 
are necessary to assure continuation of the level of service required by that Section. NJT’s 
share of such capital costs shall be the same percentage as its share of ordinary repair costs 
of such system, as determined under subsection (a) of this Section 7.3. Amtrak shall 
consult with NJT as part of the planning process for all Capital improvements for which NJT 
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1s to be assessed a proportionate share. If NJT disputes whether any replacement or 
modification is necessary or subject to Sharing of cost, the dispute shall be subject to the 
disputes resolution procedure set forth in Article XIII. Amtrak shall provide to NJT 
invoices of the above amounts as such Capital costs are incurred or paid by Amtrak. 
Amtrak shall inform NIT of any proposed installations as early in the planning process as 
feasible and the parties shall Jointly participate in the development of such plans in 
appropriate cases. NJT shall not obstruct or eliminate reasonable access to Amtrak’s 
facilities located within the NJT Premises. NJT shall have no obligation to share in the 
capital costs or maintenance, repair or modification costs to building systems due to the 
Farley Project or due to upgrades to building systems not providing service to the NJT 
Premises. 


(c) NJT Alterations. Nothing herein contained shall bar NJT from 
carrying out, at its own expense, the installation, repair, Teplacement, alteration, or renewal 
of any utility system or subsystem within the NJT Premises; provided, however, that any 
and all such actions shall be subject to the provisions of Article VI and Section 7.4 below. 


Section 7.4. Force Majeure. Performance of either party's obligations under this 
Article VII shall be subject to interruptions attributable to force Majeure. The term "force 
majeure,” as utilized in this Lease, shall mean acts of God, strikes, lockouts or other 
industrial disturbances, acts of public enemies, orders or restraints of any kind of the 
government of the United States or of the State of New York, or of the City of New York, 
or any civil or military authority, insurrections, riots, epidemics, landslides, lightning, 
earthquakes, fires, hurricanes, stomns, floods, washouts, droughts, arrests, restraining of 
government and people, civil disturbances, explosions, partial or entire failure of utilities, 
shortages of labor, material, supplies or transportation, or any other similar or different 
cause Or event not reasonably within the ability of either party hereto to prevent or 
overcome. It is understood and agreed that the settlement of existing or impending strikes, 
lockouts or other industrial disturbances that renders a party hereto unable wholly or in part 
to Carry out its obligations under this Lease shall be entirely within the discretion of that 
party and that the above requirements that any force majeure shall be not reasonably within 
tne ability of either party hereto to prevent or Overcome and shall be remedied with all 
reasonable dispatch shall be deemed to be fulfilled even though such existing or impending 
strikes, lockouts and other industrial disturbances may not be settled but could have been 
settled by acceding to the demands of the Opposing person or persons. 


ARTICLE VII 
PROJECT CONSTRUCTION 


Section 8.1. | Designand Construction. The design and construction of the Project 
shall be governed by the Project Implementation Provisions which are attached hereto as 
Exhibit 2, which provisions further specify each party's rights and obligations with respect 
to the implementation of the Project. Amtrak acknowledges its approval of the Project in 
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concept and general layout as set forth in plans dated November 28, 1995, prepared by 
Sverdrup & Parcel Consultants Inc., with such subsequent modifications as have been or 
may hereafter be approved in writing by Amtrak. 


Section 8.2. Construction Permits. NJT may elect not to obtain New York City 
building permits, a certificate of occupancy, or any other approvals that may be required 
on the basis of statutory exemptions available to Amtrak or NJT (which election shal! be at 
NJT’s sole risk). Notwithstanding the foregoing, NJT shall comply with the substantive 
requirements of New York City and other governmental entities, building and other code 
requirements that would be applicable to the Project but for such Amtrak or NJT exemption. 
In the event cf an adverse determination which necessitates compliance, the costs of any 
such compliance shall be borne by NIT, except to the extent such alleged non code 
compliance is on account of a Penn Station condition outside the NJT Premises and not 
affected by NJT construction or occupancy. 


Section 8.3. | Completion of Construction. NIT shall diligently and expeditiously 
execute the construction of the Project as contemplated by this Lease. NIT shall be 
permitted to delay or suspend construction only to the extent it lacks funding or due to other 
circumstance beyond it’s reasonable control. In such event, NJT shall promptly remove all 
construction barricades and restore the Space to a presentable condition which does not 
detract from the use of Penn Station for Passengers or train operations and which is 
otherwise approved by Amtrak, which approval shall not be unreasonably withheld. The 
period of any such suspension of construction shall not exceed eight years in the aggregate 
during which time NJT shall comply with all of its obligations under this Lease, including, 
without limitation, payments for Replacement Retail Space and Temporarily Impacted Retail 
Space. If any such suspension period in the aggregate exceeds eight years, this Lease shall 
automatically be deemed terminated upon the expiration of such eight year aggregate period. 


Section 8.4. Costs of Construction. NJT shall pay for any and all costs of the 
Project and the Work (as defined in the Project Implementation Provisions). Such costs 
shall include design and constructions costs, all third party contracting costs, all third party 
claims arising (either directly or indirectly) out of or related to the design and construction 
of the Project, including, without limitation, claims against Amtrak arising under agreements 
between NJT and the owners of Two Penn Plaza or asserted by the owners of Two Penn 
Plaza asa consequence of NJT’s construction, use, or occupancy of the NJT Premises, all 
fees, permits and licensing costs and all reasonable costs incurred by Amtrak with respect 
to the Project. Amtrak’s costs shall include, without limitation, the costs and expenses for 
Amtrak's work as described in Section 7 of the Project Implementation Provisions and all 
other costs and expenses incurred by Amtrak for oversight and inspection of the Project. 
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Section 8.5. Additional Project Scope. 


(a) Elevator. In connection with construction of the 31st Street 
entrance through Two Penn Plaza property, NJT shall construct at the same time and as part 
of the Project and at its own cost an ADA compliant elevator which will serve the NJT 
Premises to the street level. The location shall be as described in Exhibit 1A. The elevator 
location, to the extent located on Amtrak property, shall be part of space to be leased by 
NJT from Amtrak. NIT shall be responsible for 100% of the maintenance and replacement 
costs of the new elevator. In the event NJT does not construct the 31st Street entrance it 
shall have no responsibility to construct the aforementioned elevator. 


(b) Replacement Retail Space. The Replacement Retail Space shall 
be constructed by NJT and returned to Amtrak in accordance with Amtrak approved plans 
and specifications which substantially comply with-tocal codes which would be applicable 
if not for any Amtrak or NJT exemption and which shall include all "core and shell" 
clements typical in retail construction (including, but not limited to, storefront, sheet rocked 
walls, separately metered electrical service, all mechanical services, fire protection and 
utilities brought to the space, and ceiling and flooring reasonably acceptable to Amtrak). 
Replacement Retail Space shall have all glass frontage except as necessitated by structure 
Or as otherwise approved by Amtrak. Door locations, dimensions, and design shall be 
subject to Amtrak’s specific approval. Final selections will be made by Amtrak no later 
than one month prior to advertisement of bids for construction of the relevant construction 
scope within the NJT Premises, provided NJT has given Amtrak at least three months’ 
notice prior to such advertisement. To the extent any portion of the Replacement Retail 
Space is unable to be reconstructed in a code-compliant condition solely on account of a 
condition of Penn Station which is outside of the NJT Premises which is alleged to be 
noncode-compliant, NJT shall not be deemed to be in non-compliance with the preceding 
sentence if the Replacement Retail Space would be code compliant but for such alleged non- 
compliance. A standard work letter shall be provided for the "core and shell elements”. 
The work letter will be prepared and paid for by NJT and approved by Amtrak. 


(c) Temporarily Impacted Retail Space. The Temporarily 
Impacted Retail Space shall be constructed by NJT and returned to Amtrak in a condition 


which is at least equal to the original condition in which the Temporarily Impacted Retail 
Space was taken and is reasonably acceptable to Amtrak. Ata minimum, the Temporarily 
Impacted Retail Space shall be asbestos free, contain smoke alarms and other necessary fire 
protection systems, and HVAC (to the extent the space Currently has such systems) in good 
working order. If any portion of the Temporarily Impacted Retail Space, or any space 
outside the NJT Premises, is damaged, interfered with, or demolished by NJT or its 
contractors during construction, NJT shall be fully liable to restore such space to its original 
condition and for all other costs or damages to Amtrak as a consequence of such damage 
or demolition. 
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Section 8.6. Utilities During Project Construction. NIT may connect into the 
existing utility systems for Project purposes, at its sole cost and expense to the extent 
capacity exists as of the date of the Memorandum Agreement, August 28, 1997. NJT shall 
be responsible for any damage or disruption to the existing systems which are caused by 
NJT’s actions. NIT shall repair/replace any damage it may cause. If NJT is unable to 
connect into the existing systems, NJT shall be Tesponsible for alternative arrangements. 


Section 8.7. Trash Removal during Project Construction. NJT shall be 
responsible for the removal of any trash or debris from Penn Station as a result of Project 
construction, including without limitation all trash or debris produced by its contractors. 
NIT shall not have access to Amtrak’s loading docks or other facilities in removing such 
trash and debris. 


Section 8.8. Securing Vacant Space. Upon commencement of this Lease NJT 
will board up and secure any retail space in the NJT Premises which is then vacant and 
thereafter will board up and secure any other retail space in the NJT Premises immediately 
after such space becomes vacant. 


Section 8.9. Liability for Personal Iniurv or Pro erty Damage In Connection 
With Project Construction. To the extent that Amtrak suffers any liability for personal 
injury or property damage in connection with the construction of the Project, such personal 
injury or property damage shall be deemed to have occurred within the NJT Premises and 
subject to Section 16.3(b). 


ARTICLE Ix 
RETAIL SPACE 


Section 9.1. Permanently Impacted Retail Space. 


"Permanently Impacted Retail Space" is that space identified as 
Avea 1 on Exhibit 1B, without regard to the current use of such space. On the Effective 
Date all Permanently Impacted Retail Space is vacant and not Subject to any existing leases. 


Section 9.2. Temporarily Impacted Retail Space. 


"Temporarily Impacted Retail Space” is that Space currently used 
or available for retail uses which will be umpacted by construction activities identified as 
Area 1B on Exhibit 1B. On the Effective Date, all Temporarily Impacted Retail Space is 
vacant and not subject to any existing lease. NJT shall not enter into any new leases or 
lease extensions for Temporarily Impacted Retail Space. On the date that the Temporarily 
Impacted Retail Space is returned to Amtrak, the Temporarily Impacted Retail Space shall 
be in vacant condition, free of all tenancies and occupants unless otherwise agreed to in 
writing by Amtrak. 
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ARTICLE X 
OFFICE SPACE 


Section 10.1. Permanently Impacted Office Space. 


(a) Permanently Impacted Office Space is that space identified as Area 
2 on Exhibit 1B, without regard to its current use. 


(b) | NJT shall compensate Amtrak for the relocation of Amtrak personnel 
and property (to the extent displaced from Permanently Impacted Office Space as a 
consequence of the Project). All costs eligible for reimbursement under 49 C.F.R. 24.303 
(subject to the ineligibility standards of 49 C.F.R. 24.305) shall be paid by NJT. At the 
election of Amtrak, an initial relocation payment reflecting costs incurred by Amtrak before 
the Effective Date shall be paid on the Effective Date. Otherwise, all subsequent relocation 
payments reflecting reimbursement for all relocation costs incurred before or after the 
Effective Date shall be paid to Amtrak within thirty days after Amtrak’s delivery of written 
invoices to NJT. In addition, Amtrak shall have the right to engage at NJT’s expense a 
relocation consultant to provide relocation support services necessitated by the Project. 


(c) On the Effective Date, all Permanently Impacted Retail Space is 
vacant and not subject to any existing leases. 


Section 10.2. Level B Temporarily Impacted Office Space. Amtrak has performed 


certain asbestos removal and build out of Amtrak office Space as detailed on Exhibit 4. NJT 
shall reimburse Amtrak within 30 days after the Effective Date for its actual costs incurred 
in asbestos removal, MY and for build out costs in the amount of 

NIT shall have the use of Level B construction easements as specified in Exhibit 
4A for so long as is reasonably required for construction purposes. 


ARTICLE XI 
LEVEL A AFFECTED SPACE 


Section 11.1. Level A Affected Space (currently estimated to be 1,237 square 


Level A Space, which is a part of the NJT Premises, are those six elevator 
penetrations on certain space open to Track Level as shown on Exhibit 5. Amtrak or 
contracted labor shall reconfigure the remaining adjacent space as per the plan and scope 
attached as Exhibit 6. NJT shall reimburse Amtrak for all costs to perform the specified 
work in accordance with procedures set forth in the New Initiatives Agreement. 


feet). 
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Section 11.2. Construction Easements on Level A. 


Amtrak hereby grants to NJT temporary construction easements on 
Level A, currently estimated to be 2,004 square feet, identified on Exhibit 5. NJT’s use 
of the easements shall be governed by a detailed Staging plan which identifies the purpose, 
duration, and impact of the easements and the condition of Space upon its return. Such plan 
is also identified in Exhibit 5. 


ARTICLE XII 
DEFAULTS AND REMEDIES 


Section 12.1. Definition. For purposes of this Article XII, "Default" shall mean 
any failure of either party to perform, observe, or comply with any term, provision, 
covenant, condition, representation, warranty, requirement, or payment obligation imposed 
on it by this Lease. Default shall include the failure of NIT to fund any and all obligations 
under this Lease. 


Section 12.2. Remedies. 


(a) Immediate Cure. In the event of a breach by NIT that, in Amtrak’s 
view, entails an immediate threat to the safety of persons using Penn Station, Amtrak may 
take action pursuant to the provisions of Sections 5.3 and 5.4. In the event of a breach by 
Amtrak that, in NJT’s view, entails an immediate threat to safety of persons using the NJT 
Premises, NJT may take action pursuant to the provisions of Section 6.1(c). 


(b) Arbitration. If, in the view of either party, the other has breached 
any of its obligations under this Lease, then the non-defaulting party may provide to the 
other notice of Default. If the other fails to cure or to commence and diligently pursue a 
cure of such alleged Default within sixty (60) calendar days after such notice, then either 
party may immediately submit the matter to arbitration pursuant to the provisions of 
Article XII below. The arbitration panel shall determine whether a Default has occurred. 
If the arbitration panel determines that a Default has occurred, it shali also determine the 
appropriate remedy or remedies therefor, including specific performance but excluding 
termination of this Lease. If the arbitration panel enters a monetary award of a sum certain 
in favor of NIT, NJT may offset such amount against any sums then due and owing to 
Amtrak under this Lease. 


(c) Notwithstanding the arbitration procedure in Section 12.2(b) and 


Asticle XU, Amtrak shall retain its rights to make emergency repairs and of self help as 
described in Sections 5.3 and 5.4. 
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ARTICLE XIII 
ARBITRATION 


Section 13.1. Arbitration. Any dispute, claim, or controversy between the parties 
hereto relating to the interpretation, application, or implementation of this Lease, other than 
a dispute relating to Amtrak’s right to terminate due to NJT"s failure to fund, referred to 
in Section 20.11, shall be submitted to binding arbitration in the manner set forth below. 
Reference in specific provisions of this Lease to arbitration is not intended as a limitation 
upon the availability of arbitration as a remedy in connection with any dispute, claim, or 
controversy arising under this Lease. 


(a) The party wishing to initiate arbitration (the "initiating party”) shall 
notify the other party in writing of its desire to submit the matter to arbitration. Such notice 
shall contain a statement of the issues to be arbitrated and shal] designate an individual to 
Serve as party-appointed arbitrator on behalf of the initiating party. 


(b) Within fifteen (15) calendar days after receipt of such notice, the 
other party shall respond in writing by designating an individual tO serve as its 
party-appointed arbitrator. If such designation does not occur within fifteen (15) calendar 
days, the initiating party may request that the American Arbitration Association appoint the 
second party-appointed arbitrator subject to the limitations on acceptable candidates set forth 
in Section 13.1(c) below. 


(c) Within fifieen (15) calendar days of the designation of the second 
party-appointed arbitrator, the two party-appointed arbitrators shal] appoint a third arbitrator 
who shall serve as chairman of the arbitration panel. If the two party appointed arbitrators 
fail to appoint a third arbitrator within the time provided herein, then either patty, on behalf 
of both and after notice to the other, May request such appointment by the American 
Arbitration Association in accordance with its then prevailing rules. The American 
Arbitration Association shall appoint, from among those candidates on its National Panel 
who are attorneys, a third arbitrator who has no prior relationship to commuter, intercity 
passenger, or freight railroads, or to any parties involved in this transaction; provided, 
however, that any of the criteria stated in the first part of this sentence may be waived as 
to any arbitration proceeding hereunder if both Amtrak and NJT SO agree. 


(d) The arbitrators shall promptly hear and decide the issues submitted 
to them, in accordance with the rules for commercial arbitration of the American Arbitration 
Association, as modified or supplemented by decision of the arbitrators. The arbitrators 
shall determine the situs of the arbitration and shall give to both parties reasonable notice 
of the time and place for filing written submissions and for hearings, if any. 


(e) The arbitrators, or a majority of them, shall] promptly render their 


decision and award in writing to the parties, and their decision Shall include an explanation 
of their resolution of all substantial issues before them. 
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(f) | Any arbitration decision rendered hereunder shall be final and 
binding upon the parties; provided, however, that judicial review may be sought in a court 
of competent jurisdiction to determine (i) whether the award was procured by corruption, 
fraud, or undue means; (ii) whether there was evident partiality in the third arbitrator or 
corruption in any of the arbitrators; (iii) whether the arbitrators were guilty of misconduct 
in refusing to postpone the hearing, upon sufficient cause shown, or by refusing to hear 
evidence pertinent and material to the controversy; (iv) whether the arbitrators were guilty 
of any other misbehavior by which the rights of either party have been prejudiced; or (v) 
whether the arbitrators exceeded their powers, or so imperfectly executed them that a 
mutual, final, and definite award upon the subject matter submitted was not made. 
Judgment upon any arbitration award may be entered in any court having jurisdiction over 
the parties. The parties hereto agree that, in the event a judicial proceeding is instituted to 
review or enforce any arbitration award, interest on such award, as provided by Section 
13.1(g) below, shall continue to accrue during the pendency of such judicial proceeding until 
such ume as a final decision is rendered and any payment required by the award has been 
made. 


(g) Any decision of the arbitrators, or of any court of competent 
jurisdiction which reviews or enforces such arbitrators’ decision, requiring one party to pay 
money to the other shall be accompanied by an award of interest, computed at the lesser of 
the applicable usury rate, if any, or the prime rate for preferred commercial borrowers at 
Chase Manhattan Bank, N.A., prevailing as of the date of the award. In the case of an 
award pertaining to a payment obligation of one of the patties hereto, interest shall accrue 
from the date the obligation to pay the money first arose. In the case of an award 
pertaining to an obligation as to which liquidated damages are awarded, interest shall accrue 
from the date such party breached the obligation, all as determined by the arbitrators. 


(h) Each party shall bear its own costs of arbitration, and the party 
against whom an award is made shall in addition bear the cost of the third arbitrator. 


(i) Each party shall make every reasonable effort to obtain the prompt 
resolution of disputes which are submitted to arbitration pursuant to this Lease. The parties 
specifically agree that neither party shall delay the arbitration process significantly by 
insisting on the application of extensive procedural Steps or other actions which cannot 
clearly be expected to improve the ability of the arbitrators to render a reasonable and fair 
decision. 


Section 13.2. Disputes Relating to Certain Alterations. The parties recognize that 


delays resulting from disagreements over certain proposed alterations could adversely affect 
either or both parties and agree to make every effort to resolve such disagreements 
expeditiously. If the parties are in disagreement as to whether consent has been wrongfully 
withheld under Article VI or whether the proposed alteration would violate any of the 
provisions of Article VI, either party may submit the matter to expedited arbitration 
pursuant to this Section 13.2 by delivering a demand for arbitration to the other party, 
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specifying in that demand the issue(s) to be arbitrated and the party’s position on that (those) 
issue(s), and appointing an arbitrator to serve as party-appointed arbitrator on behalf of the 
initiating party. Upon delivery of the demand, the arbitration shall be deemed to be 
pending. The other party shall appoint an arbitrator within five (5) business days after 
delivery of the demand; if that party fails to appoint an arbitrator within the period set forth 
above, the dispute shall be heard by the sole arbitrator appointed by the initiating party. 
The two arbitrators so appointed shall designate a third within seven (7) business days after 
the appointment of the second arbitrator. If they cannot agree on a third arbitrator within 
the time provided, then either party, on behalf of both and after notice to the other, may 
request such appointment by the American Arbitration Association in accordance with its 
then prevailing rules. The arbitrator(s) shall hear and, if feasible, decide the matter within 
thirty (30) days after appointment of the last arbitrator. A decision of the arbitrator(s) under 
this Section 13.2 shall be final and binding and the provisions of subsections (f) through (i) 
of Section 13.1 shall be applicable thereto: . 


ARTICLE XIV 
REPRESENTATIONS AND WARRANTIES 


Section 14.1. Representations and Warranties of Amtrak. Amtrak represents and 
warrants to NJT as follows: 


(a) | Amtrak is a corporation duly organized, validly existing, and in good 
standing under the laws of the District of Columbia and has full power and authority to 
execute and deliver, and to undertake and perform its obligations under, this Lease 
according to its terms. 


(b) The execution and delivery of, and the undertaking and performance 
of Amtrak’s obligations under, this Lease have been duly authorized by all necessary 
corporate action on the part of Amtrak. 


(c) This Lease is a valid, legally binding, and enforceable obligation of 
Auntrak. 


(d) The execution and delivery of, and the performance of Amtrak’s 
obligations under, this Lease will not violate any provision of (x) the governing instruments 
of Amtrak (including its enabling statute), (y) any law or regulation of any governmental 
authority applicable to Amtrak, or (z) any charter, by-law, mortgage, lien, indenture, or 
judgment to which Amtrak is subject. 


Section 14.2. Representations and Warranties of NJT. NIT Tepresents and 


warrants to Amtrak as follows: 
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(a) New Jersey Transit Corporation is a public instrumentality of the 
State of New Jersey, created under N.J.S.A. 27:25-1, et seg, validly existing, and in good 
Standing under the laws of the State of New Jersey, and has full power and authority to 
execute and deliver, and to undertake and perform its obligations under, this Lease 
according to its terms. 


(b) The execution and delivery of, and the undertaking and performance 
of NJT’s obligations under, this Lease have been duly authorized by all necessary corporate 
action on the part of NJT and of any other agency, authority, board, or other entity that, 
by virtue of the laws of the State of New Jersey or otherwise, is required to authorize the 
undertaking or performance by NIT of its obligations hereunder. 


(c) This Lease is a valid, legally binding, and enforceable obligation of 
NST. 


(d) The execution and delivery of, and the performance of NJT’s 
obligations under, this Lease will not violate any provision of (x) the governing instruments 
of NIT (including its enabling Statute), (y) any law or regulation of any governmental 
authority applicable to NJT, or (z) any charter, by-law, mortgage, lien, indenture, or 
judgment to which NIT is subject. 


Section 14.3. Covenants of NJT. 


(a) NIT shall comply with all substantive requirements of federal, state, 
and local laws, rules, regulations and governmental orders affecting its use and occupancy 
of the NIT Premises (excluding the Replacement Retail Space after its return to Amtrak), 
except NJT may elect not to obtain permits and other approvals that may be required by 
such laws, rules, regulations and governmental orders on the basis of Statutory exemptions 
available to Amtrak or NJT (which election shall be at NJT’s sole risk). In the event of an 
adverse determination which necessitates compliance, the costs of any such compliance shall 
be borne by NJT, except to the extent such alleged non-compliance is on account of a Penn 
Station condition outside the NJT Premises and not affected by NJT construction or 
occupancy. 


(b) NJT and its contractors shall comply with all general Operating and 
safety rules, policies and/or regulations (as now or hereinafter in effect) for Penn Station. 
Amtrak shall not discriminatorily apply such rules against NJT. NIT shall have the right 
to adopt supplementary rules of conduct which do not conflict with Amrrak’s written mules 
and which apply only to the NIT Premises, provided that Amtrak shall have thirty days’ 
written notice prior to the effectiveness of any such supplementary rules and further 
provided that Amtrak security forces shall have no obligation to enforce rules of conduct 
which differ from those established by Amtrak. 
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(c) NIT shall be responsible for fulfilling any obligations affecting the 
NJT Premises under any agreements between NJT and the owners of Two Penn Plaza, and 
Shall indemnify and hold Amtrak harmless from any claims asserted by the owners of Two 
Penn Plaza as a consequence of any such agreements or as a consequence of NJT’s 
construction, use, or occupancy of the NJT Premises. NIT Tepresents that all such 
agreements have been disclosed to Amtrak, and agrees to disclose to Amtrak any new 
agreements within thirty days of their execution. 


(d) NJT shall fund and pay any and all obligations under this Lease, 
subject to Section 20.11. 


ARTICLE XV 
QUIET ENJOYMENT: RIGHTS RESERVED: EASEMENTS: SUBORDINATION 


Section 15.1. Covenants and Agreements of Amtrak. Amtrak covenants that, as 


Jong as NJT shall pay all sums due hereunder and Shall observe and perform all of the 
covenants, terms, conditions, and agreements of this Lease to be observed or performed by 
NIT, NIT shall, during the Term, peacefully and quietly enjoy the NJT Premises and its 
rights under this Lease without molestation or hindrance by Amtrak or its successors or 
assigns; provided, however, that the exercise by Amtrak (or its successor or assign) of any 
right provided in this Lease shall not constitute a molestation or hindrance by it. 


Section 15.2. Advertising Within the NJT Premises. 


NIT, at its sole discretion, may provide space for commercial 
advertising within the NJT Premises to Amtrak. Amtrak at its own cost shall have the right 
io place and have the exclusive right to receive all advertising revenue within the NJT 
Premises provided, however, that the quantity and location of any advertising within the 
NJT Premises shall be subject to NJT’s prior written approval. The content of any such 
advertising shall be reserved to Amtrak and Subject to its policies applicable to all of Penn 
Station, consistently applied. Amtrak retains the might to place and receive advertising 
revenue in all other parts of Penn Station including, but not limited to, the platforms. NJT 
shall not be permitted to place any advertising within the NJT Premises except for the 
exclusive purpose of promoting its own transportation services. Notwithstanding the 
previous sentence, NJT shall be permitted to promote its tansportation services in an 
advertising format which jointly promotes another entity’s product or services, provided 
such advertising arrangements do not entail the receipt of revenue by NJT and do not 
Operate to deprive Amtrak of its exclusive right to place commercial advertising and to 
receive Penn Station commercial advertising revenue. 
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Section 15.3. Reservation of Rights by Amtrak. 


(a) | Amtrak shall have the right to place telephone/public fax service in 
the NJT Premises and to receive all revenues generated by such service. NJT shall provide 
connections for such services in its design and construction of the Project. Amtrak shall use 
its best efforts to cause a third party phone supplier to provide public telephone services in 
the NJT Premises pursuant to a plan to be approved by NJT. Amtrak shall not have the 
right to install additional telephones or public fax services within the NJT Premises without 
NJT’s prior written approval. NJT shall not be permitted to install public telephones or fax 
machines in the NJT Premises, unless Amtrak, through no fault or responsibility of NIT, 
fails to provide such service. NJT shall not have the right to provide for such installations 
Or to retain any revenues from its own installation unless it has given Amtrak six months 
notice of its intent, has provided Amtrak with approved locations and connection points, and 
after six months Amtrak has failed to install such service Or to diligently pursue such 
installation. 


(b) Amtrak shall have the exclusive right to lease, manage and receive 
the rentals from the Replacement Retail Space, and the right to place commercial 
advertising, fax machines and telephones installed by Amtrak or a third party contractor and 
to receive all income derived therefrom. 


Section 15.4. Reservation of Easements by Amtrak. Amuak hereby reserves to 
itself and its transferees, successors, and assigns the following easements and rights in and 
to the NJT Premises: 


(a) | Aneasement and right in Ammak, its employees, contractors (to the 
extent necessary to exercise Amtrak’s rights under this Section 15.4), passengers, and 
invitees, in common with the public, for ingress and egress to pass and Tepass in, over, 
through and across, and use and enjoyment of, all areas within the NIT Premises that may, 
from time to time, be open to the public: such right shall be subject to the conditions under 
which such premises are open to the public and shall be exercised by means of such 
stairways, corridors, lobbies, public areas and pedestrian or vehicular ways, and by means 
of such elevators, escalators or other facilities for movement of Persons or property as may 
from time to time be open to and used by the public. 


(0) AW of Amtrak’s right, title, and interest in and to all utility 

equipment, pipes, ducts, and conduits currently located in whole or in part within the NJT 
remiscs or otherwise under NJT control, and an easement for the location and placement, 
installation and repair of all such currently located utility equipment, pipes, ducts, and 
conduits, and of utility equipment, pipes, ducts and conduits added by Amtrak in the future 
pursuant to Section 7.4 of this Lease, provided Amtrak shall use all reasonable efforts to 
minimize any disruption to NJT’s operations. Amtrak shall inform NIT of any proposed 
installations as early in the planning process as feasible and the parties shall jointly 
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participate in the development of such plans in appropriate cases. NJT Shall not obstruct 
or eliminate reasonable access to Amtrak’s facilities located within the leased premises. 


(c) An easement and right of access in, Over, under, across, and through 
the NJT Premises to the extent necessary or desirable in order to us€, Operate, maintain, 
replace, repair, remove, add to, substitute, change, restore, renovate, or renew all Structural 
elements, lines, poles, pipes, ducts, conduits, wiring, fixtures, appliances, building systems 
and equipment located within Penn Station as of the Effective Date of this Lease, whether 
Or not the same shall be located in whole or in part within the NJT Premises, and utility 
equipment, pipes, ducts and conduits added by Amtrak in the future pursuant to Section 7.4 
of this Lease. 


(d) Aneasement and night in Amtrak, its employees, contractors (to the 
extent necessary to exercise Amtrak’s rights under this Section 15.4), passengers, and 
invitees, in common with the public, for ingress and egress to pass and repass in, over, 
through and across, and use and enjoyment of, the Stairways and escalators that are part of 
the NJT Premises, such easement and right to be exercisable during any period when NJT 
has ceased to provide rail service to Pennsylvania Station (other than a temporary cessation 
of service). 


The easements and rights granted in this Section 15.4 are not exclusive, but are not 
conditional upon use, or rights of use or an easement by or in persons or entities other than 
Amtrak, its employees, contractors, passengers or invitees. All easements and rights 
reserved and retained in this Section 15.4 shall burden and run with the NJT Premises, and 
shall be for the benefit of Amtrak, its successors, transferees, and assigns, and shall include 
the employees, agents, contractors, passengers, licensees, and invitees of Amtrak, its 
successors, transferees, and assigns. 


Section 15.5. Grant of Easements to NST. Amtrak hereby grants to NIT, its 
successors, transferees and assigns, the following easements and rights in and to Penn 
Station: 


(a) An easement and right in NIT, its employees, contractors, 
passengers, and invitees, in common with the public, for ingress and egress to pass 
and repass in, over, through, and across, and use and enjoyment of, all areas within 
Penn Station that may, from time to time, be open to the public, including a right 
of ingress and egress between the NJT Premises and the city streets outside of Penn 
Station; such right shall be Subject to the conditions under which Penn Station is 
open to the public and shall be exercised by means of such corridors, lobbies, 
public areas and pedestrian or vehicular ways, and by means of such elevators, 
escalators or other facilities for movement of persons Or property, as may from time 
to time be open to and used by the public as determined by Amtrak. Amtrak agrees 
that neither it nor its successors or assigns shall take any action or consent to any 
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action (without the consent of NJT) that has the effect of diminishing the level or 
utility of access that exists on the Effective Date. 


(b) An easement and night of access in, Over, under, across, and 
through such portions of Penn Station as are necessary, and an easement and right 
of access between the NJT Premises and the city streets outside of Penn Station as 
are necessary, in order that NJT may exercise the nights granted hereunder and 
CaITy out its obligations hereunder. 


(c) An easement and right of access in, Over, under, across, and 
through Penn Station to the extent necessary or desirable in order to use, operate, 
maintain, replace, repair, remove, add to, substitute, change, restore, renovate, or 
Tenew all utility equipment, lines, poles, pipes, ducts, conduits, wiring, fixtures, 
appliances, and equipment owned or operated by NJT and built by NJT as part of 
the Project. 


(d) A visual easement to preserve a line of sight from the NJT Premises 
to the tracks below that will be created by the construction of a glass enclosure 
within the NJT Premises. Amtrak shall not utilize any unused space between 
columns line 25 on the west and H on the east ina manner that would unreasonably 
affect or impair the line of sight, subject to NJT’s written approval which shall not 
be unreasonably withheld or delayed. The scope of the area covered by this visual 
line of sight easement (including north-south boundary lines) is further defined in 
Exhibit 7 attached hereto. 


Except for the easement granted under Section 15.5(d), the easements and rights granted in 
this paragraph are not exclusive, but are not conditional upon use, rights of use, or an 
easement by or in persons or entities other than NJT , its employees, contractors, 
passengers, or invitees. Amtrak reserves the right to change the location of access points 
to and within Penn Station, except access locations that are within the NJT Premises. 
Amtrak agrees that neither it nor its successors, transferees or assigns shall take any action 
or consent to any action (without the consent of NJT) that has the effect of diminishing the 
level or utility of access that exists on the Effective Date. All easements and nights granted 
by this Section 15.5 shall be coterminous with this Lease, shal] burden and run with the 
land, and shall be for the benefit of NJT, its successors, transferees and assigns, and shall 
include the employees, agents, licensees, and invitees of NIT , Ils successors, transferees and 
assigns. 


Section 15.6. Interference by Two Penn Plaza. Notwithstanding the foregoing, 
if the owners of the land and building known as Two Penn Plaza Propose to, or request 
consent to, exercise any rights it may have in, on, under, across or through the NJT 
Premises which temporarily or permanently interferes with or affects NJT’s quiet enjoyment 
therein (including but not limited to the placement of columns through the NJT Premises), 
Amtrak shall forthwith notify NJT in writing of such proposal or request and shall not grant 
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its consent to such proposal or request or take any other action affecting NJT’s interest in 
the Premises without the prior written consent of NST. 


NJT shall have the right to contest any action by the owners of Two Penn Plaza 
which may affect or interfere with its full use and enjoyment of the NJT Premises. If 
Tequested by NJT, Amtrak shall join in such proceedings or permit the same to be brought 
in its name, but at no cost or expense to Amtrak. 


NIT shall defend, indemnify and hold Amtrak harmless from any hability, loss, cost 
or expense arising from the exercise of NJT’s nights under this Section. 


ARTICLE XVI 
PROPERTY LOSS; INSURANCE: RESTORATION 


DUE TO CASUALTY LOSS: CONDEMNATION 
an A SANE AN TA LILUIN 


Section 16.1. Property Loss and Insurance. Amtrak and NJT waive all rights 
against each other for property damages caused by fire or other perils to the extent covered 
by insurance. As soon as practical after the date hereof, Amtrak, NJT and LIRR shall 
jointly purchase and thereafter maintain a single property insurance policy to cover both the 
Amtrak Premises (which includes the LIRR Premises) and the NJT Premises and all 
personal property of Aintrak, NJT and LIRR therein (the "Joint Policy”). LIRR shall be 
responsible for EE: ) of the premiums therefor. NJT’s proportionate 
Share of the premiums therefor shall be based upon the proportion that the total Square 
footage of the NJT Premises bears to the total Square footage of Penn Station exclusive of 
the track and platform level. In the event of a casualty causing property damage to both the 
Amtrak Premises and the NJT Premises, the loss not covered due to the deductible or due 
to loss in excess of policy limits under the Joint Policy shall be allocated between the parties 
based on their pro rata distribution of proceeds of the Joint Policy. Until the Joint Policy 
is obtained, each party hereto or its Tespective property insurer shall be responsible for 
settling damage claims to its own premises or personal property and each party shall cause 
its respective property insurance policy to be endorsed to waive subrogation rights against 
the other party. 


Section 16.2. Restoration Due to Casualty Loss. (a) In the event of damage to 
or destruction of the NJT Premises or any part thereof, by fire or otherwise, that would 
affect the use of the Amtrak Premises by Amtrak, its passengers or employees, NJT shall 
Promptly give written notice thereof to Amtrak, and NJT Shall, at NJT’s sole cost and 
expense cause the NJT Premises to be restored, repaired, replaced, rebuilt, or altered ina 
manner that will, as nearly as possible, eliminate such adverse effect on the use of the 
Amtrak Premises by Amtrak, its passengers or employees, and that will, as nearly as 
possible, assure that the portions of the NJT Premises used by Amtrak, its passengers, or 
employees will be of a condition and quality equivalent to that provided prior to the casualty 
loss. Any changes or alterations shall be Subject to the provisions of Article VI above. 
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Such restorations, repairs, replacements, rebuilding, or alterations shall be commenced as 
promptly as possible in the circumstances, taking into account any delays due to adjustment 
of insurance, preparation of plans and specifications, and applications for necessary licenses 
or permits, and shall thereafter be prosecuted with diligence. No compensation or reduction 
or abatement of rent shall be paid or allowed by Amtrak by reason of such damage or 
destruction. 


(b) Restoration of Amtrak Premises Due to Casualty Loss. In the event of damage 
to or destruction of any portion of the Amtrak Premises, by fire or otherwise, that would 
affect the use by NJT, its passengers, or employees of the NJT Premises, Amtrak shall 
promptly give written notice thereof to NJT, and Amtrak shall, at Amtrak’s sole cost and 
expense, cause the Amtrak Premises to be restored, repaired, replaced, rebuilt, or altered 
in a manner that will, as nearly as possible, eliminate such adverse effect on the use of the 
NJT Premises by NJT, its passengers, or employees, and that will, as hearly as possible, 
assure that the portions of the Amtrak Premises used by NJT, its passengers, or employees 
will be of a condition and quality equivalent to that provided prior to the casualty loss. Any 
changes or alterations shall be subject to the provisions of Article VI above. Such 
restorations, repairs, replacements, rebuilding, or alteration shall be commenced as promptly 
as possible in the circumstances, taking into account any delays due to adjustment of 
insurance, preparation of plans and specifications, and applications for necessary licenses 
or permits, and shall thereafter be prosecuted with diligence. No compensation or reduction 
or abatement of rent shall be paid or allowed by Amtrak by reason of such damage or 
destruction. 


Section 16.3. Liabilitv. 


(a) Subject to Section 16.3(d), all liability for personal injury and property 
damage occurring within the NJT Premises (including the portions of escalators, elevators, 
and stairways that are within the NJT Premises) shall be borne entirely by NJT. 


(b) Subject to Section 16.3(d), all liability for personal injury and property 
datnage occurring within the Amtrak Premises, shall be borne entirely by Amtrak. For 
purposes of this Section 16, Amtrak Premises shall exclude the land, facilities and 
appurtenances at the track level of Penn Station. 


(c) Subject to Section 16.3(d), each party shall be responsible for, and shall 
defend, settle, and/or satisfy all claims arising from or pertaining to personal injury and 
property damage, the liability for which has been allocated to it by the provisions of 
paragraphs (a) or (b) of this Section 16.3 and shall indemnify and hold harmless the other 
party (including officers, agents, employees, and subsidiaries of the other party) against and 
frora any and all loss, damage and expense arising from or pertaining to such claims, 
irrespective of any negligence or fault of such other party (or of its officers, agents, 
employees, or subsidiaries). The provisions of this Section 16.3 are not intended to, and 
shall not, confer benefits upon any person not a party to this Lease other than Long Island 
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Rail Road Company ("LIRR"), a tenant of a portion of the Amtrak Premises. It is 
expressly agreed that LIRR is a third party beneficiary of Amtrak’s rights (but not Amtrak’s 
obligations except pursuant to separate agreements) under this Section 16.3. The provisions 
of this Section 16.3 are not intended to, nor shall they, affect in any manner the obligations 
of Anitrak or NJT hereunder in respect of damage to Penn Station caused by fire or other 
casualty. All such obligations, including any obligation to restore or rebuild, shall be 
governed by Section 16.2 above. 


(d) The foregoing paragraphs (a) through (c) shall not make either Amtrak or NJT 
liable for personal injury or property damage, or claims arising from such personal injury 
Or property damage (including claims for punitive damages), where the personal injury or 
property damage results from the gross negligence or willful or wanton misconduct of the 
other (including its officers, agents, employees and subsidiaries). Furthermore, the 
foregoing paragraphs (a) through (c) shall not miake either Amtrak or NIT liable for 
personal injury or property damage or claims arising from such personal injury or property 
damage (including claims for punitive damages) from each other’s employees or contractors. 
Each party shall be responsible for any such personal injury or property damage to its own 
employees or contractors or from any claims arising therefrom regardless of negligence or 
fault and irrespective of where their injury or damage may have been incurred in Penn 
Station. Each party shall cause its contractors to indemnify and hold the other party 
harmless arising from any loss, cost, liability or expense (including reasonable attorneys 
fees) arising out of (i) injury to such contractor, its subcontractors or their respective 
employees in the course of their employment regardless of negligence or fault and 
irrespective of where their injury or damage may have been incurred in Penn Station, and 
(ii) any acts or omissions of such contractors, subcontractors or their respective employees 
in the course of their employment. 


Section 16.4. NJT Liability and Other Insurance. NIT shall obtain and maintain 
during the Term insurance for such coverages, in such types with such limits and 
deductibles/retentions as are reasonably required by Amtrak, after consultation with NJT, 
so long as such coverages, types, limits and deductibles/retentions are commercially 
available. Amtrak and Long Island Rail Road Company shall be named as additional 
insureds as indicated in Exhibit 9. If NJT fails to maintain any such required insurance, 
Amtrak shall have the right, but not the obligation, to obtain such insurance at NJT’s 
expense. NJT shall not perform any activities that would make void or voidable any 
insurance carried by Amtrak in Penn Station. 


Section 16.5. Condemnation. If all or substantially all of the NIT Premises shall 
be taken or condemned by any governmental or quasi-governmental authority for any public 
Or quasi-public use or purpose, then the term of this Lease shall cease and terminate as of 
the date when ttle vests in such governmental or quasi-governmental authority. If less than 
all or substantially all of the NJT Premises is taken or condemned by any governmental or 
quasi-governmental authority for any public or quasi-public use or purpose, then the term 
of this Lease shall cease and terminate with respect to any portion of the NJT Premises so 
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taken or condemned as of the date when title vests in such governmental or 
quasi-governmental authority, and the Lease shall otherwise continue in full force and effect. 
NJT shall be entitled to seek a separate award for the value or diminution in value of its 
leasehold interest in any portion of the NJT Premises that is so taken or condemned. 


ARTICLE XVII 
ASSIGNMENT, SUBLETTING AND MORTGAGING 


Section 17.1. NIT Restrictions. NJT shall not convey, assign or transfer this 
Lease or any interest therein, or mortgage or encumber the same or sublease the NJT 
Premises or any part thereof, or permit the same to be occupied or used by anyone other 
than NJT and NJT’s employees, passengers, contractors and agents. NJT shall be permitted 
to assign to any successor which is a wholly governmentally owned entity, subject to 
Amtrak’s written consent, which shall not be unreasonably withheld. 


Section 17.2. Amtrak Rights. Amtrak’s assignment nights or rights to pledge, sell, 
Or mortgage its interests shall not be limited, provided, however, any pledge, mortgage or 
encumbrance shall be subject to this Lease and any successor to Amtrak’s interests shall 
assume all Amtrak obligations under this Lease. 


ARTICLE XVII 
SURRENDER 


Section 18.1. Surrender of NJT Premises. Upon NJT’s surrender of the NIT 
Premises at the expiration of the term, the NJT Premises shall be returned to Amtrak 
substantially in the state of repair after completion of the Project and as maintained by NJT 
under the terms of this Lease, subject to reasonable wear and tear. 


ARTICLE XIX 
EXISTING AND OTHER AGREEMENTS 


Section 19.1. Lease Subject to Other Agreements. This Lease shall be subject and 
subordinate to any existing agreements (except the Memorandum Agreement which is 
teplaced and superseded by this Lease), leases, licenses and easements (and any 
amendments, modifications or extensions thereto) entered into by third parties affecting Penn 
Station, including, without limitation, the mortgage held by the Federal Railroad 
Administration on assets of Amtrak in the Northeast Corridor, including Penn Station, and 
existing agreements relating to Two Penn Plaza. Amtrak will make such documents 
available to NJT for inspection upon reasonable notice by NJT. Amtrak’s officers have no 
knowledge of any such existing agreements other than recorded documents, the 
Memorandum Agreement and the Federal Railroad Administration mortgage on certain 
assets of Amtrak. 
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Section 19.2. Lease Supplemental to Amtrak and NJT Rights. This Lease shall be 


supplemental to and shall not derogate any existing rights of NJT in Penn Station, if any, 
provided, however, that utility and operating cost provisions and Section 8.9 and Article 
XVI in this Lease shall take precedence over any inconsistent terms of other agreements, 
and further provided that this Lease take precedence over the terms of the New Initiatives 
Agreement as it pertains to the Project. Except as provided in Section 8.9 and Article XVI, 
nothing contained in this Lease shall be construed to limit or modify the respective rights, 
obligations, and liabilities of the parties with respect to the portions of Penn Station not 
demised under this Lease to NJT. There shall be no merger of NJT’s rights under this 
Lease with any other rights, if any, of NJT with respect to Penn Station. 


Section 19.3. Limitation on NJT Rights and Amtrak Obligations. NJT rights and 
Amtrak obligations shall be limited by the applicable requirements, if any, of collective 
bargaining agreements in effect as of the date of the Memorandum Agreement, August 28, 
1997. Amtrak agrees not to amend such agreements or enter into new agreements so as to 
place additional limitations on NJT’s rights or Amtrak’s obligations. 


Section 19.4. Relationship to Other Agreements: Amendments. This Lease, 


together with any addenda and exhibits hereto, contains the entire agreement between the 
parties hereto pertaining to the subject matter hereof and from the date hereof replaces and 
except as otherwise provided in this Article XIX, supersedes all previous arrangements, 
undertakings, and agreements (including the Memorandum of Agreement), whether 
memorialized in a written agreement or otherwise, by and between the parties hereto 
pertaining to such subject matter. This Lease may not be modified or amended unless such 
modification or amendment is made in writing and signed by or on behalf of all parties 
hereto. 


ARTICLE XX 
MISCELLANEOUS PROVISIONS 


Section 20.1. Successors and Assigns. Subject to Article XVII, this Lease shall 
be binding upon and inure to the benefit of the successors and permitted assigns and 
transferees of the parties hereto. 


Section 20.2. Notices. Any notice or communication or service of legal process 
under or in connection with this Lease shall be hand delivered to, or dispatched by facsimile 
transmission, telecopy or telex, provided receipt of such transmission is confirmed, or 
mailed by first class certified or registered mail, return receipt requested, as follows: 


If to Amtrak: 
President, Northeast Corridor 
National Railroad Passenger Corporation 
30th Street Station 
Philadelphia, PA 19104 


(sy) 
tv 
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with a copy to: General Counsel 
If to NJT: 


NJ Transit Corporation 

One Penn Plaza East 

Newark, New Jersey 07105 

Attention: Senior Director of Real Estate 


or at such other address or to such other addresses as to which the recipient shall have 
notified the other party hereto in writing. 


Section 20.3. Proof of Notice. Except as otherwise provided in this Lease, proof 
of dispatch of any notice or communication (other than service of legal process) referred to 
in the preceding Section 20.2 to any party shall be deemed to be proof of receipt (a) on the 
Business Day immediately following the date of dispatch for hand delivery or telex, and (b) 
on the fourth Business Day following the date of dispatch for mail delivery. For purposes 
of this Section 20.3, the term "Business Day" shall mean any day other than a day that is 
a Saturday, Sunday, Federal, New York State, or New York City holiday. 


Section 20.4. No Partnership. Nothing contained in this Lease shall be deemed 
or construed to create a partnership or joint venture of or between Amtrak and NJT , Or to 
create any other relationship between the parties other than that of lessor and lessee. 


Section 20.5. Limitations on Rights of Others. Nothing in this Lease, whether 
express or implied, shall be construed to give to any person or entity other than Amtrak and 
NJT any legal or equitable right, remedy, or claim under or in respect of this Lease, or any 
covenants, conditions, or provisions contained herein, all of which are for the sole and 
exclusive benefit of Amtrak and NJT. 


Section 20.6. Captions. The Table of Contents and the captions used herein are 
for convenience and ease of reference only and are not part of this Lease, and shall in no 
way be deemed to define, limit, describe, or modify the meaning of any provision of this 
Lease. 


Section 20.7. Counterparts. This Lease may be executed in several counterparts 
but all counterparts shall constitute one and the same legal document. 


Section 20.8. Severability of Provisions. If any provision of this Lease or the 
application of any such provision to any person or circumstance shall be held invalid or 
unenforceable, the remainder hereof, and the application of such provision to any person 
or circumstance other than those as to which it is held invalid or unenforceable, shall not 
be invalidated or affected thereby. 
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Section 20.9. Waiver. Any failure of either party hereto to comply with any 
obligation, representation, warranty, covenant, agreement, Or condition herein provided 
may, €xcept as otherwise herein provided, be expressly waived in writing by the other party 
hereto, but no waiver shall operate as a waiver of, or estoppel with respect to, any 
subsequent or other failure, nor shall the failure to exercise immediately any of the remedies 
herein contained be deemed a waiver of such remedies or operate to create a bar, limitation, 
or defense, whether by laches or otherwise, to such remedies. No payment by NIT, or 
receipt by Amtrak, of a lesser amount than the correct Rent shall be deemed to be other 
than a payment on account, nor shall any endorsement or statement on any check or letter 
accompanying any check for payment of rent or any other amounts owed to Amtrak be 
deemed to effect or evidence an accord and satisfaction, and Amtrak may accept such check 
Or payment without prejudice to Amtrak’s right to recover the balance of the rent or other 
amount owed or to pursue any other remedy provided in this Lease or at law. 


Section 20.10. Recordation. Amtrak and NJT hereby agree that this Lease, or a 
Memorandum of Lease, setting forth the major provisions hereof, may be recorded, at 
NJT’s option, among the Jand records of the City of New York, County of New York. The 
expense of recordation, if applicable, shall be borne by NJT. 


Section 20.11. Limitation on NJT Liability. Pursuant to N.J.S.A. 27:25-17 and the 
constitutional prohibition wherein an instrumentality of the State of New Jersey cannot 
unequivocally guarantee a debt or pledge the credit of the State of New Jersey, all 
covenants, agreements or obligations of New Jersey Transit to be established in this Lease 
which require the expenditure of monies are to be interpreted as if the words “subject to the 
availability of funds” were set forth therein in their entirety; provided, however, that in the 
event New Jersey Transit asserts or it is determined that funds are not available to fund an 
obligation arising under this Lease, Amtrak will be relieved of any contractual obligation 
for which such funds are not available which would have arisen under this Lease and, 
subject to Section 8.3, NIT’s failure to fund an obligation under the Lease due to the 
unavailability of funds shall be grounds for default, after notice by Amtrak to NJT and the 
expwuation of a 60 day cure period. A default for failure to fund shall not be subject to 
arbitration under Section 12.2(b). Notwithstanding the foregoing, NJT’s failure to fund an 
obligation under this Lease due to the unavailability of funds shall be the only basis for 
iermunation of this Lease. 


Section 20.12. Approvals. Whenever one paity’s approval is required under this 
Lease prior to the exercise of the other party’s rights, such approval shall be given in 
writing and shall not be unreasonably withheld or delayed. 


[SIGNATURE PAGE FOLLOWS] 
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IN WITNESS WHEREOF, the parties hereto have caused this instrument to be 


executed as of the date first above written. 


WITNESS: 


Northeast Corridor 


WITNESS: NEW JERSEY TRANSIT CORPORATION 


By: 


Approved as to form only. 
Attorney General of the State of New Jersey 
Peter Verniero 


By: 


Suzanne Silverman, Esq. 
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IN WITNESS WHEREOF, the parties hereto have caused this instrument to be 
executed as of the date first above written. 


WITNESS: NATIONAL RAILROAD PASSENGER 
CORPORATION 


By: 
George D. Warrington, President 
Northeast Corndor 


WITNESS: NEW JERSEY TRANSIT CORPORATION 


jf By Moo 
‘George U. Richmond, 
Deputy General Manager Assistant Executive Director for 
Rail, Finance and Contracts Engineering, Development and 
Construction 


Approved as to form only. 
Attorney General of the State of New Jersey 
Peter Verniero 


Deputy Attorney General 


STATE OF NEW YORK ) 
) 8s.: 
COUNTY OF NEW YORK ) 


On the at day of September, 1997, before me personally came George 
Warrington, to me known, who being by me duly sworn, did depose and say that he resides 
at 30th Street Station, Philadelphia, PA; that he is the President of National Railroad 
Passenger Corporation, the corporation described in and which executed the foregoing 
instrument; and that he signed his name thereto by like order. 


_~ 


bin st, — 
' Notary Public 
RITA S. FATA 


NOTARY PUBLIC, STATE OF NEW YORK 
No. 41-4771860 
QUALIFIED IN SUFFOLK COUNTY Ae 
COMMISSION EXPIRES JULY 31, 1992_ 


STATE OF Nféw Yo/fr ) 
county of New York * 


On the 24 2 day of September, 1997, before me personally came (4 rae UV. 
Ricamona , to me known, who, being by me duly swom, did depose and say Yhat he 


resides ar seOlmylien Ove ‘Ren vill y HHS, NO -_; that he is the ASb.oyeccuhy 
‘De ddy_ of the New Jersey Transit Corporation, the corporation described in and which 


executed the foregoing instrument, that he knows the seal of said corporation; that the seal 
affixed to said instrument is such corporate seal; that it was so affixed by order of the board 
of directors of said corporation, and that he signed his name thereto by like order. 


— Notary Pablic 


ARIANNE L. GOLUB 
Public, State of New York 
Norery, 5 5.01 GO5035284 


Qualified in Nassau County G 
Commission Expires October 31, 19-— ¥ 
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